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STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction to review the
district court's consideration of formal adjudicative
proceedings initiating with the Tax Commission under Utah
Code Ann. § 78-2-2(3)(e)(ii) (1996 & Supp. 2001).
STATEMENT OF ISSUES AND STANDARD OF REVIEW
First, whether the district court correctly ruled that
Dick Simon's purchases of satellite tracking units were
taxable purchases of tangible personal property and that
because the satellite units are not vehicles, the
transactions are not exempt from sales tax under Utah Code
Ann. § 59-12-104(36) (2000 & Supp. 2001), which exempts
"sales or leases of vehicles to, or use of vehicles by an
authorized carrier."
This Court reviews a district court's conclusions of
law on summary judgment and its interpretation of statutory
provisions for correctness.

State v. Tooele County, 2002 UT

8, ^8, 44 P.3d 680, 684.

1

DETERMINATIVE PROVISIONS
The following provisions are determinative.1
Utah Code Ann. § 59-12-103(1) (Supp. 2001)
59-12-103. Sales and use tax base - Rate - Use of sales
and use tax revenues.
(1) A tax is imposed on the purchaser as provided in
this part for amounts paid or charged for the following
transactions:
(a) retail sales of tangible personal property
made within the state;
Utah Code Ann. § 59-12-104(36) (2000 & Supp. 2001)
59-12-104. Exemptions.
The following sales and uses are exempt from the taxes
imposed by this chapter:
(36) sales or leases of vehicles to, or use of vehicles
by an authorized carrier;

Utah Admin. Code R865-19S-2 (2000)
R865-19S-2. Nature of Tax Pursuant to Utah code Ann. §
Section 59-12-103.
A. The sales and use taxes are transaction taxes
imposed upon certain retail sales and leases of
tangible personal property, as well as upon certain
services.
B. The tax is not upon the articles sold or furnished,
but upon the transaction, and the purchaser is the
actual taxpayer. The vendor is charged with the duty
of collecting the tax from the purchaser and of paying
the tax to the state.

1

All references are to the current versions of the Utah
Code Annotated. The same or similar language was in force
during the time periods in question.
2

STATEMENT OF THE CASE
Nature of the Case
The Auditing Division ("Division") of the Utah State
Tax Commission (uCommission") conducted a sales tax audit of
Dick Simon Trucking, for the period of April 1, 1993 through
December 31, 1995.

Following the audit, the Division issued

an assessment against Dick Simon for sales tax on various
transactions, including its purchases of satellite tracking
units from Qualcomm.

The Division determined that Dick

Simon's purchases of satellite tracking units were purchases
of tangible personal property in Utah and were subject to
sales tax.
Course of Proceedings
Dick Simon petitioned the Commission for
redetermination of the audit assessment.

Dick Simon claimed

that its purchases of satellite tracking units were exempt
from sales tax under Utah Code Ann. § 59-12-104(36).

This

statute exempts certain purchases of vehicles from sales
tax.2

The Commission rejected Dick Simon's claim for an

exemption under § 59-12-104(36).

2

The Commission determined

Dick Simon argued that some of its transactions were
exempt under other exemptions. These arguments were not
appealed and are not before this court.
3

that because the satellite units are not vehicles, Dick
Simon's purchases of the satellite units were not exempt
under this provision. (R. 7.)
Disposition Below
Dick Simon appealed the Commission's decision to the
district court under Utah Code Ann. § 59-1-601 (2000).

Both

Dick Simon and the Commission filed Motions for Summary
Judgment.

(R. 63, 157.)

The district court initially

denied both Motions for Summary Judgment.

(R. 191.)

The

Commission filed a Motion for Reconsideration, which was
granted.

On reconsideration the district court granted the

Commission's Motion for Summary Judgment.

(R. 224.)

The

district court found that the transactions at issue were
purchases of tangible personal property and did not qualify
for any sales tax exemption.

Id.

Specifically, Dick

Simon's purchases of satellite tracking units did not
qualify for the exemption in Utah Code Ann. § 59-12-104(36)
because the satellite units are not vehicles.

Id.

The

district court found that there were no issues of material
fact on this point, and that the Commission was entitled to
Summary Judgment as a matter of law.

(R. 219.)

Dick Simon

appeals the district court's order granting Summary

4

Judgment.

(R. 226.)
STATEMENT OF FACTS

Dick Simon is a Utah based trucking company.

(R. 223.)

From April 1, 1993 through December 31, 1995, Dick Simon
purchased several satellite tracking units from the vendor
and manufacturer, Qualcomm, Inc.

(Id.)

The satellite

tracking units are tangible personal property which consist
of a small cylindrical antenna, a keyboard with display and
a computer system. (R. 88.)
are not vehicles.

(R. 222.)

The satellite tracking units
Dick Simon's purchases of the

satellite units were separate and distinct transactions from
the purchase of any vehicle.

(R. 223.)

Dick Simon took delivery of the satellite units in Utah
and paid Qualcomm directly for the satellite units.
88.)

(R.

Dick Simon did not pay sales tax on its purchases of

the satellite tracking units.
SUMMARY OF ARGUMENT
The Court should affirm the district court's order of
Summary Judgment in which it upheld the taxability of Dick
Simon's purchases of satellite tracking units.

Dick Simon

purchased tangible personal property in Utah, and thus, its
transactions were subject to Utah sales tax.

5

A taxpayer claiming an exemption has the burden of
proving its entitlement to the exemption.

Moreover, tax

exemption statutes are strictly construed against
taxpayer.

the

In applying the exemption Dick Simon seeks, Utah

Code Ann. § 59-12-104(36), the Court must look to its plain
language and may not rewrite the exemption.

The Court must

also analyze Dick Simon's purchases in light of the
transaction-oriented nature of the sales tax.

Dick Simon's

transactions must qualify for an exemption on their own
facts, or the transactions are taxable.
Under the controlling legal principles, Dick Simon's
purchases of tangible personal property (the satellite
tracking units) are taxable, and do not fall within any
sales tax exemption.

The exemption Dick Simon seeks, Utah

Code Ann. § 59-12-104(36), applies only to certain purchases
of "vehicles."

It is undisputed that the satellite tracking

units at issue are not vehicles.

Therefore, Dick Simon's

purchases of satellite tracking units are not exempt under
the plain language of Utah Code Ann. § 59-12-104(36) and are
thus, taxable.

Dick Simon made a conscious decision to

purchase its satellite tracking units in transactions that
were separate and distinct from the purchase of any vehicle.

6

Dick Simon cannot now recast its transactions for sales tax
purposes.
ARGUMENT
I.

DICK SIMON'S PURCHASES OF SATELLITE UNITS WERE TAXABLE
PURCHASES OF TANGIBLE PERSONAL PROPERTY IN UTAH.
In Utah, sales tax is imposed upon the purchaser for

u

retail sales of tangible personal property made within the

state."

Utah Code Ann. § 59-12-103(1) (a).

The sales tax is

assessed on the transaction, not on the property purchased.
Utah Admin. Code R865-19S-2.

As such, the sales tax is a

"transaction-oriented" tax.

Matrix Funding v. Utah State

Tax Commission, 2002 UT 47, ^15,

447

Utah Adv. Rep. 7.

From April 1, 1993 through December 31, 1995, Dick
Simon purchased several satellite tracking units from
Qualcomm, Inc, the maker and vendor of the units.

Dick

Simon took delivery of the satellite tracking units in Utah
and paid Qualcomm directly for the satellite units.

The

satellite units consist of a keyboard with display, a
computer unit and an antenna.
It is undisputed that the satellite tracking units are
tangible personal property.

Dick Simon's purchases of the

satellite tracking units are thus, subject to sales tax.
Utah Code Ann. § 59-12-103.

The district court and the
7

Commission were correct when they determined that Dick
Simon's transactions are taxable.

This Court should

therefore, affirm.
II.

DICK SIMON'S PURCHASES OF SATELLITE TRACKING UNITS ARE
NOT EXEMPT FROM SALES TAX UNDER THE PLAIN LANGUAGE OF
UTAH CODE ANN. § 59-12-104(36).
Dick Simon's purchases of satellite tracking units are

taxable unless Dick Simon can demonstrate that these
transactions are specifically exempted by statute.

Mark O.

Haroldsen, Inc. v. State Tax Commission, 805 P.2d 176, 179
(Utah 1990) (quoting Comptroller of the Treasury v.
Equitable Trust Co., 464 A.2d 248, 254 (Md. 1983) (sales of
tangible personal property

u

escape taxation only if there is

an applicable statutory exclusion or exemption")).
Tax exemption statutes are narrowly and strictly
construed against

the taxpayer, and a taxpayer seeking an

exemption "has the burden of showing his entitlement to the
exemption."

Parson Asphalt Prods, v. Utah State Tax Comm'n,

617 P.2d 397, 398 (Utah 1980).

See also, S.F. Phosphates,

Ltd. Co. v. Auditing Div., 972 P.2d 384, 386 (Utah 1998);
Hales Sand & Gravel, Inc. v. Utah State Tax Commission, 842
P. 2d 887, 890-91 (Utah 1992) ("we construe statutes
providing tax exemptions strictly against the taxpayer").

8

Because sales tax is on the transaction, a taxpayer
must demonstrate that the particular transaction at issue
qualifies for a specific statutory exemption.

Matrix

Funding Corp. v. Utah State Tax Comm'n, 2002 UT 47, ^15, 447
Utah Adv. Rep. 7.

A taxpayer's failure to meet this burden

of proof requires denial of the exemption.
Dick Simon's purchases of satellite units are subject
to sales tax because separate purchases of vehicle parts and
accessories are not specifically exempted under any
statutory provision.

Dick Simon's purchases are not exempt

under Utah Code Ann. § 59-12-104(36) because that exemption
only applies to certain purchases of "vehicles," and the
satellite tracking units are not vehicles.

The fact that

Dick Simon's transactions were not purchases of "vehicles"
should end the inquiry.
In applying Utah Code Ann. § 59-12-104(36), this Court
must look to the plain language of the statute.
Tooele County, 2002 UT 8, 1fl0, 44 P.3d 680, 685.

State v.
In order

"to discern the legislature's intent and purpose, we look
first to the 'best evidence' of a statute's meaning, the
plain language of the act."

Id., (quoting Jensen v.

Intermountain Health Care, Inc., 679 P.2d 903, 906 (Utah

9

1984)).

The Court must "presume the legislature used each

term advisedly and . . . according to its ordinary and
accepted meaning."

Tooele County, 2002 UT 8, 1fl-0, 44 P. 3d

at 685, (citing Nelson v. Salt Lake County, 905 P.2d 872,
875 (Utah 1995)).
Importantly, "[a] cardinal rule of statutory
construction is that courts are not to infer substantive
terms into the text that are not already there."

Berrett v.

Purser & Edwards, 876 P.2d 367, 370 (Utah 1994).

Rather,

the interpretation of a statute "must be based on the
language used, and the court has no power to rewrite the
statute to conform to an intention not expressed."

Id.

The plain language of Utah Code Ann. § 59-12-104(36)
does not exempt Dick Simon's separate purchases of parts and
accessories such as satellite tracking units.

Under this

exemption, "sales or leases of vehicles to . . .
authorized carrier" are exempt.
term

an

Id. (emphasis added.)

The

xx

vehicle" is defined by statute and for purposes of

this exemption, includes aircraft, vessels, locomotives,
freight cars, railroad work equipment, railroad rolling
stock, motor vehicles, trailers, semi-trailers, off-highway
vehicles, manufactured homes, and mobile homes.

10

See, Utah

Code Ann. § 41-la-102(33), (66); § 59-12-102(31).
Dick Simon admits that the satellite tracking units are
not "vehicles."

Because the satellite units are not

vehicles, Dick Simon's purchases of the satellite units are
simply not exempt under Utah Code Ann. § 59-12-104(36).
Since no other exemption applies to the transactions in
question, they are subject to sales tax.

Utah Code Ann. §

59-12-103.
The legislature did not intend to exempt separate
purchases of parts and accessories, such as the satellite
units.

The "best evidence" of this is the plain language of

the statute.

Tooele County, 2002 UT 8, 1110, 44 P. 3d at 685.

The exemption in Utah Code Ann. § 59-12-104(36) is
specifically confined to certain purchases "vehicles."

Id.

If the legislature had desired the exemption to have the
broad meaning that Dick Simon suggests, it would have
expressly done so in specific language exempting separate
"purchases of parts and accessories."

Prior to the

enactment of the exemption in question, the legislature
adopted an exemption for sales of "parts and equipment"
installed in aircraft used in interstate commerce.

11

Utah

Code Ann. § 59-12-104(5) (Supp. 2001). 3

The legislature

knew how to exempt separate purchases of vehicle parts and
accessories, such as the satellite units, but chose not to
do so in Utah Code Ann. § 59-12-104(36).

This Court may not

''rewrite the statute to conform to an intention not
expressed."

Berrett, 876 P.2d at 370.

Thus, the district

court and Commission were correct in ruling that Dick
Simon's purchases were not exempt under the plain language
of § 59-12-104(36).
The district court's ruling that § 59-12-104(36) does
not exempt Dick Simon's purchases of satellite units is also
consistent with a narrow and strict construction of the
exemption against

Dick Simon.

S.F. Phosphates, Ltd. Co. v.

Auditing Div., 972 P.2d 384, 386 (Utah 1998).

Dick Simon's

interpretation of Utah Code Ann. § 59-12-104(36) would not
only expand the exemption, it would rewrite it to exempt
"separate purchases of parts and accessories."

This Court

could not grant Dick Simon the exemption it requests without
construing the statute broader than its plain language and
without inserting "substantive terms into the text that are
not already there."

3

Berrett, 876 P.2d at 370.

Such a

This exemption was originally enacted in 1984.
12

redrafting of Utah Code Ann. § 59-12-104(36) would be
contrary to the principles that control application and
interpretation of exemption statutes.

Under the strict

construction required, the plain language of Utah Code Ann.
§ 59-12-104(36) does not exempt separate purchases of parts
and accessories, such as the satellite units.
Because Dick Simon's purchases of satellite tracking
units are not exempt under the plain language of Utah Code
Ann. § 59-12-104(36), the transactions are taxable.

This

Court should affirm the findings of the district court and
the Commission that Utah Code Ann. § 59-12-104(36) does not
exempt Dick Simon's transactions.
III. DICK SIMON'S ^PROPERTY-ORIENTED" ANALYSIS SHOULD BE
REJECTED BECAUSE THE SALES TAX IS ON THE TRANSACTION,
NOT ON THE PROPERTY PURCHASED.
Sales tax is imposed on the transaction, not on the
property bought or sold.

Utah Admin. Code R865-19S-2.

Code Ann. § 59-12-103 states

u

a tax is imposed on the

purchaser . . . for amounts paid or charged for the
following transactions."

(Emphasis added.)

This Court

recently re-affirmed that Ms]ales tax in Utah is a
transaction-oriented tax."

Matrix Funding Corp. v. Utah

State Tax Comm'n, 2002 UT 47, 1[l5, 4 4 7

13

u t a h Adv

-

Re

P - 7-

Utah

Because sales tax is transaction-oriented, this Court
looked specifically at each separate transaction at issue in
Matrix Funding and analyzed the tax consequences for each
transaction individually.

Id. at ^16-27.

Dick Simon's

entire case rests on the mistaken assumption that the sales
tax is assessed on the property rather than the transaction,
and that the nature of the transaction is irrelevant.

Dick

Simon ignores the very nature of the sales tax as a
transaction tax.
In analyzing the transactions in this case, the Court
should follow the transaction-oriented approach that it used
in Matrix Funding.

This Court must examine the transactions

at issue (Dick Simon's purchases of satellite tracking
units), and determine whether those transactions, standing
alone, qualify for any sales tax exemption.

When Dick

Simon's purchases of satellite units are analyzed in light
of the transactional nature of the sales tax, it is evident
that Dick Simon's purchases are taxable.

The analysis is

simple and straightforward - Dick Simon purchased tangible
personal property (satellite tracking units) from Qualcomm
and took delivery of the satellite units in Utah.

Unless

Dick Simon can show that these transactions are specifically

14

exempt, they are taxable.

The only exemption claimed by

Dick Simon is Utah Code Ann. § 59-12-104(36), which exempts
certain purchases of vehicles.

Since the satellite tracking

units are not vehicles, the purchases are not exempt under
Utah Code Ann. § 59-12-104(36).
transactions are taxable.

As such, Dick Simon's

See, Utah Code Ann. § 59-12-103.

Because Dick Simon cannot prevail under the simple
analysis above, it asks this Court to ignore the
transaction-oriented nature of the sales tax.

This Court

should reject Dick Simon's "property-oriented" analysis.
This Court should continue to adhere to the transactionoriented analysis required by the statutes and reflected in
the recent Matrix Funding decision.

Dick Simon's approach

is in direct conflict with the law and would require a
restructuring of the nature of the Utah sales tax.
This Court should also reject Dick Simon's argument
that the focus of the Court's analysis be on the "substance"
rather than the "form" of its transactions.

This Court

rejected a similar plea by the taxpayer in Matrix Funding,
and should do so here.

Id. at 1(33.

In Matrix Funding,

since the taxpayer had structured its transactions to meet a
particular objective, "that party should not be permitted to

15

recast the form, substance, and intention of the transaction
for sales tax purposes."

Id.

Dick Simon intentionally-

purchased the satellite units directly from the vendor and
manufacturer, Qualcomm.

These transactions were

intentionally structured to be separate and distinct in both
"form" and "substance" from the purchase of any vehicle.
Having made a conscious and purposeful business decision to
buy the satellite units directly from the manufacturer and
vendor, Dick Simon cannot now "recast the form, substance,
and intention" of its transactions for sales tax purposes.
Id.
Under a proper transaction-oriented analysis, Dick
Simon's separate purchases of satellite units do not fall
within the plain language of Utah Code Ann. § 59-12-104(36).
The exemption for purchases of "vehicles" simply does not
extend to separate purchases of parts or accessories.
Therefore, this Court should affirm the district court's
order that Dick Simon's purchases of satellite units are
taxable.

16

IV. THE DISTRICT COURT PROPERLY HELD THE ONLY RELEVANT AND
MATERIAL FACTS NECESSARY FOR APPLYING THE EXEMPTION TO
THIS CASE ARE THE FACTS SURROUNDING DICK SIMON'S
PURCHASES OF SATELLITE TRACKING UNITS.
Under a proper transaction-oriented analysis, the
district court held that "the tax accrues at the time of the
transaction."

(R. 222 at 1|l2.) The district court also

held that "because the sales tax accrues at the time of the
transaction, the only relevant and material facts in this
case are those which occurred and were in place at the time
the actual transaction took place." (Id. at Hl3) (emphasis
added.)

The district court further ordered that "in this

case, facts which occurred after the transactions at issue
here are not relevant or material for purposes of Summary
Judgment." (Id. at fl4) (emphasis added.)

In its ruling,

the district court determined that even though there were
disputes as to some facts that occurred after Dick Simon's
purchases of satellite equipment, "all facts which occurred
after

the transaction are not material to this motion for

summary judgment." (R. 217) (emphasis in original.)

The

facts which occurred after Dick Simon's purchases of the
satellite units "are not material, therefore, 'there is no
genuine issue as to any material fact.7" (Id.)
In determining whether summary judgment is appropriate,
17

a district court must determine whether there are any
genuine issues of material fact.

Rule 56, Utah R. Civ. P.

Summary judgment is not precluded "simply whenever some fact
remains in dispute but only when a material fact is
genuinely controverted.#/

Heglar Ranch, Inc. v. Stillman,

619 P. 2d 1390, 1391 (Utah 1980) . Due to the transactional
nature of the sales tax, events occurring after Dick Simon's
purchases were not material to determining the application
of Utah Code Ann. § 59-12-104(36) to the transactions at
issue.

The district court's ruling was correct and did not

overstate the law, as Dick Simon suggests.
Moreover, the district court did not attempt to rule on
the materiality or relevance of facts which could pertain to
the application of any other sales tax exemption or fact
situation not in issue in this case.

The district court's

rulings were expressly made in the context of this case and
for purposes of the summary judgment motion before it.
221, 222.)

(R.

The district court was required to, and properly

made, a determination as to what facts were material.

18

V.

THE LEGISLATIVE HISTORY OF UTAH CODE ANN. § 59-12104(36) DOES NOT SUPPORT DICK SIMONS BROAD READING OF
THE STATUTE.
When the language of a statute is plain and

unambiguous, there is no need to look to the legislative
history.
u

State v. Lusk, 2001 UT 102, fl9, 37 P.3d 1103.

The plain language controls the interpretation of a

statute, and only if there is ambiguity do we look beyond
the plain language to legislative history or policy
considerations."

Vigos v. Mountainland Builders, Inc., 2000

UT 2, 1|13, 993 P. 2d 207, 210.

The "best evidence" of a

statute's meaning is its plain language.
2002 UT 8, ^10, 44 P.3d at 685.

Tooele County,

The exemption in Utah Code

Ann. § 59-12-104(36) is simple and unambiguous, thus, this
Court need not turn to its legislative history.
However, even if the Court were to consider the
legislative history of Utah Code Ann. § 59-12-104(36), the
history does not support Dick Simon's arguments.

There is

no reference in the legislative record of the exemption to
any intention to exempt separate purchases of parts and
accessories.

While Representative Valentine referred to the

purchases of railroad cars, airplanes, tractor trailers and
tractor rigs, not once did he suggest that separate

19

purchases of parts and accessories would be included in the
exemption.

(See, Dick Simon's Br. at Exhibit' G.)

Representative Valentine's remarks were specifically
confined to purchases of vehicles.

Similarly, Senator

Hillyard made no reference to separate purchases of parts or
accessories.

(Id.)

The legislative history of the exemption is devoid of
any evidence of an intent to exempt separate purchases of
vehicle parts or accessories such as the satellite units.
This Court cannot rewrite Utah Code Ann. § 59-12-104(36) and
cannot infer substantive terms into the exemption that are
not already there.
VI.

Berrett, 876 P.2d at 370.

DICK SIMON'S THREAT TO BEGIN IN "GAMESMANSHIP" IS NOT A
VALID "POLICY REASON" FOR GRANTING AN EXEMPTION.
Dick Simon states that one purpose behind Utah Code

Ann. § 59-12-104(36) was to stop the "gamesmanship" that the
trucking industry was engaged in.

(Dick Simon's Br. at 5.)

Dick Simon then threatens that if this Court does not allow
an exemption for separate purchases of vehicle parts or
accessories, the "gamesmanship will begin anew."

(Id.)

This Court has refused to condone "gamesmanship" in the
past, calling it "intolerable."

Salt Lake Citizens Congress

v. Mountain States Tel. & Tel. Co., 846 P.2d 1245, 1255
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(Utah 1992).

Dick Simon's threats of "gamesmanship" should

be similarly rejected.
Dick Simon's other policy arguments also fall short.
Taxation of Dick Simon's purchases of satellite tracking
units will not result in unfair and inefficient public tax
policy.

In fact, the contrary is true.

Dick Simon claims

that unless an exemption is granted for separate purchases
of parts or accessories, "two identical trucks will be
treated differently."

(Dick Simon Br. at 19.)

Once again,

it important to note that the sales tax is not on the
u

trucks" it is on the transaction.

47, 1[l5, 44 7 Utah Adv. Rep. 7.

Matrix Funding, 2002 UT

Dick Simon does not argue

that two identical "transactions" will be treated
differently.

Dick Simon's arguments on this point highlight

the fact that its entire case rests on the mistaken premise
that sales tax is "property-oriented" rather than
"transaction-oriented."

Departure from the transactional

nature of the sales tax would be in conflict with the law.
Dick Simon urges the Court to grant an exemption for
its purchases of satellite units so that Dick Simon does not
have to change the way it structures its transactions.
is not a valid policy argument.
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On the contrary, policy

This

requires that taxpayers comply with the law and actually
meet the legal requirements for an exemption before such
exemption is granted.

The fact that Dick Simon does not

want to ujump through" what it calls "silly" tax avoidance
hoops is not a valid reason to depart from the law.

Both

law and public policy require that taxpayers structure their
transactions properly in order to obtain a sales tax
exemption.
Dick Simon must chose whether it wants the benefits
derived from structuring its transactions as separate and
distinct purchases.

Dick Simon cannot obtain the benefits

of its separate transactions and then attempt to "recast the
form, substance and intention" of its transactions for sales
tax purposes.

Matrix Funding, 2002 UT 47, ^33, 447 Utah

Adv. Rep. 7.
VII. DICK SIMON'S RELIANCE ON A TAX COMMISSION ADVISORY
OPINION ON THE ISSUE OF WHETHER A SKI TRAMWAY IS REAL
OR PERSONAL PROPERTY IS MISPLACED.
The Commission's ski-tramway advisory opinion that Dick
Simon relies on is completely unrelated to the principles
Dick Simon draws from it, and is irrelevant to the issues
presented in this case.

The Commission has specifically

rejected Dick Simon's reliance on the ski-tramway advisory
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opinion.

The Commission's ski-tramway advisory opinion

"addressed the issue of whether the tramway is considered
real or personal property for purposes of identifying the
tax liability of the final consumer."

(R. 19.)

The

question of whether an item is real or personal property
presents a completely different legal analysis than the
issues in this case.

Because the tramway "opinion was

issued to address a different issue and a different set of
facts, it carries no weight in this proceeding."

(Id.)

The Commission has not adopted the legal analysis Dick
Simon proposes.

As the body that issued the advisory

opinion, the Commission can surely speak to the intended
meaning of its advisory opinion.

The ski-tramway advisory

opinion dealt with an entirely unrelated issue and is
irrelevant to this case.
Dick Simon also relies on a concurring opinion from a
Wyoming case.

The opinion of a concurring justice in a

Wyoming case which represents a sole judge's analysis and
thought and which involved different statutes and
definitions does not apply to this case or in this Court.
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CONCLUSION
Based on the foregoing, the Commission respectfully
requests that this Court affirm the district court's grant
of summary judgment.

Dick Simon's purchases of satellite

tracking units were taxable purchases of tangible personal
property and are not exempt under Utah Code Ann. § 59-12104(36), which applies only to purchases of vehicles.
DATED this 28th day of June, 2002.

Clark L. Sne 1 soiT—-\^^
Michelle Bush
Assistant Attorneys General
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